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SUPREME COURT OF THE BOLIVARIAN REPUBLIC OF VENEZUELA 
CONSTITUTIONAL CHAMBER 

  
JUSTICE RENDERING THE DECISION 

ANTONIO J. GARCÍA GARCÍA 
  

  On March 20, 2003, two evidentiary remedies filed before this Chamber were 

accumulated: a) by attorney Adriana Vigilanza García, assisting the Mayor of the Simón Bolívar 

Municipality of Zulia State; and b) by the lawyer Rafael Chavero Gazdik, on behalf of the 

companies BJ Services of Venezuela, C.A., Nimir Petroleum Venezuela B.V., Baker Hughes of 

Venezuela, S.A. and Services Halliburton de Venezuela, S.A. 

 Through both Petitions, a request was made regarding the scope of some constitutional 

provisions and its relation with the taxation of oil companies operating in waters of the national 

public domain, specifically those of Lake Maracaibo. 

 Assigned the decision of this case to the Justice who with such character subscribes the 

present DECISION, it is decided in the following terms: 

I 
BACKGROUND 

 
  On October 11, 2001, citizen FRANKLIN DUNO PETIT, Mayor of the Simón Bolívar 

Municipality of Zulia State, assisted by attorney Adriana Vigilanza García, filed an Petition for 

Constitutional Interpretation regarding articles 16, 164.2, 180, 304 and Transitory Provision 4, 

number 7, of the Constitution of the Bolivarian Republic of Venezuela. 

 On the same day of his presentation, the document was notified and a rapporteur was 

appointed to decide on the admission of the Petition. 

 On April 10, 2002, this Chamber admitted the Petition, and to that effect warned that it 

would do so only with respect to Articles 180 and 304, but not of Articles 16, 164.2 and the 

aforementioned Transitory Provision, since the latter are not directly related with the underlying 

problem that was raised in the Petition brief. Likewise, the Chamber understood that the 

interpretation of Article 180 requires a ruling also on Article 156, numeral 16, for which reason it 

declares that the final decision will cover the latter, even if the Petitioner had not requested it. In 

the same admission ruling, the case was declared as a “mere law interpretation case” and it was 

ordered the notification of the Attorney General of the Republic and, through an edict, to any 

interested party. 

 On May 8, 2002, citizen Fernando Villasmil Briceño appeared, acting as President of the 

Legislative Council of the State of Zulia, assisted by attorney Maritza Pérez de García, and 

consigned a recourse in which he expressed his interest in participating in the process as 

coadjutant to the appellant. This new recourse was reported but by mistake, a new file had been 

formed with it. 
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 On June 26, 2002, after the notification was made and the indictment was published in the 

press, lawyer Asdrúbal José Quintero appeared before this Court, in his capacity as Attorney 

General of the State of Zulia, and also presented in writing that he acceded to the appeal.  

 On July 4, 2002, lawyer Rafael Chavero Gazdik, on behalf of the companies BJ SERVICES DE 

VENEZUELA, C.A., NIMIR PETROLEUM VENEZUELA B.V., BAKER HUGHES DE VENEZUELA, S.A. and 

SERVICES HALLIBURTON DE VENEZUELA, S.A., requested for its part the interpretation of articles 

11, 156.13, 156.16, 156.23, 164.4, 180, 183.1 and 304 of the Constitution. 

 On July 30, 2002, the lawyer Rafael Chavero Gazdik again appeared and requested the 

accumulation of his petition with the one lodged by the Mayor of the Simón Bolívar Municipality 

of Zulia State, since "both cases refer to an appeal for constitutional interpretation, related to the 

same controversy " 

 On July 31, 2002, this Chamber ordered that the brief filed by the President of the 

Legislative Council of Zulia State be added to the writs of the appeal of the Mayor of the 

Municipality Simón Bolívar, because his entry as a new cause was due to "an involuntary material 

error" 

 On March 20, 2003, this Chamber admitted the second of the petitions filed, declared it as 

a “mere law interpretation case”, ordered to notify the Attorney General of the Republic and 

agreed to its accumulation with the original appeal, in order to decide both in a single ruling. 

 Once the procedure to process the appeal for interpretation has been completed and once 

the individual reading of the two cases filed has been completed, this Chamber will proceed to 

resolve the request in the following manner: 

II 
FOUNDATION OF RESOURCES 

  

1.  Petition presented by the Simón Bolívar Municipality of the Zulia State: 

 Through the petition filed by the Simón Bolívar Municipality of Zulia State, it is intended 

that this Chamber determines if the Municipalities are constitutionally authorized to demand the 

payment of the tax on economic activities to the companies dedicated to service the hydrocarbon 

sector, especially when they develop their activity in or under the waters. 

 As for the interpretation resource it is necessary that there is a specific case in which that 

interpretation is being needed, the appellant explained which was that case  -and this was 

highlighted by the Chamber in the admission ruling of this case -  that the private companies 

engaged in the hydrocarbons sector have refused, at least as of the entry into force of the current 

Constitution, to pay the aforementioned tax. That refusal would be based on two reasons: 

a) That the national legal reserve established by the Constitution for the regulation of the 

hydrocarbon sector also implies the exclusive taxation power in favor of the National Power, so 

that all legislation on that sector, including taxation, would be reserved to the Republic and local 

authorities, even if have the competence to demand tax on lucrative activities, could not impose 

any payment on a company dedicated to that activity. 
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b) That the waters, according to article 304 of the Basic Text, are of the national public domain 

and, therefore, the Municipalities could not demand taxes for the activities that are executed in 

them. 

 For the Petitioner, neither argument is correct to exempt companies in the hydrocarbon 

sector from the payment of taxes on economic activities. Thus, in his opinion, the declaration of 

the waters as public domain goods and the national regulatory reserve on said hydrocarbons 

activity do not imply the loss of the municipal taxing power. 

 Therefore, an interpretation of the corresponding Constitutional provisions was requested 

by this Chamber, for which the Petitioner explained: 

a) On the interpretation of the first paragraph of article 180 of the Constitution: 

 The petitioner stressed, first, the novelty that implies in our Constitution the incorporation 

of the rule contained in Article 180, according to which the taxing power of municipalities is 

different and autonomous from the regulatory powers established by the Constitution in favor of 

any other political-territorial entity. 

 According to the petitioner, "the lack of precedents of this constitutional provision has 

generated ignorance in this regard" For him, on the other hand, if you know "the background that 

[inspired] (...) its meaning seems quite obvious", although "for an overwhelming majority that 

meaning is ambiguous". 

 The Petitioner himself asks questions and gives answers that explain the reasons for the 

doubts: "Because the provisions refer to some 'regulatory powers' of the National Power, an 

expression that is not used in any other part of the Constitutional text, nor does it have a 

predetermined theoretical meaning, this prevents its correct interpretation and application and 

therefore implies that the rule may become inoperative" 

 In the opinion of the acting petitioner, "to understand the true meaning of Article 180" it is 

necessary that this Chamber "clarifies what the 1999 Constituent meant, in the first paragraph of 

Article 180, when referring to '... the regulatory powers that this Constitution or the laws attribute 

to the National Power ... 'and why the Constituent should clarify that “…the taxing power that 

corresponds to the Municipalities is distinct and autonomous from those 'regulatory powers' of 

the National Power…" He warned that he did not expect interpretation "of the second paragraph 

of the aforementioned Article 180, since that paragraph refers to a different problem". 

 For the Petitioner, "the correct interpretation of Article 180, first paragraph, indispensably 

requires its concatenation with Article 156 of the Constitutional text". However, he warned that 

"at no time is the interpretation of the latter which is requested, which would be extremely 

cumbersome, since it contains 33 numerals, with very different contents". 

 In his opinion, what the Constituent wanted to do with the first paragraph of article 180 

was to refer "to the 'powers' of the National Power, listed in Article 156 of the same Constitutional 

text, which do not have an express tax content (i.e., all, except number 12 of that Article 156) and 

the fact that those powers do not implicitly include a reservation or exclusivity in taxation, for the 

benefit of the National Power ". 
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 For the Petitioner, with the assertion that the tax powers are different and autonomous 

from the regulatory powers, what was intended was that "the Municipality may exercise its tax 

authority over activities and matters listed in Article 156, except as provided in the numeral 12 

ejusdem (sic), because that municipal tax power, in the mind of the Constituent, does not have to 

disappear when it comes to activities whose regulation is the competence of the National Power, 

competition that, in many occasions, is even concurrent with the of States and Municipalities, as 

would be the case of transport” 

 The Petitioner acknowledged that "the generalized confusion" that exists in the case 

raised before this Court is due to the fact that "according to the Constitution, both that of 1961 

and that of 1999, the National Power is 'competent' to regulate (...) conservation, promotion and 

use of the forests, soils, waters and other natural resources of the country (...) "(article 156, 

numeral 16 of the Constitution of 1999). However, the Petitioner considers that the conception 

"that all the competencies listed in Article 156 of the Constitution (...) implicitly mean 'reserving' 

to the National Power of all taxation of those matters or activities to which those competences 

refer" leads to "results (...) frankly surprising". 

 The Petitioner warned that if "under the misinterpretation that all the numerals of Article 

156 carry implicit reservation and exclusivity of taxing power to the National Power, on those 

matters, there had been a complete emptying of the tributary power of the Municipalities" and 

that, to the date, depriving of taxing power to the Municipalities in those matters listed in Article 

156, “(...) has been merely casuistry, which, undoubtedly, characterized the proceeding of the 

former Supreme Court of Justice on this subject". He cited as an example that "under that 

misinterpretation, economic activities carried out by private companies that exercised them for a 

profit, such as transport (curiously, so far, only the fluvial transport has been excluded from 

municipal taxation, which demonstrates "once again, the effect of 'tax immunity' that interpreters 

have wanted to attribute to the waters"), "tourism, telecommunications and even a municipality 

was prevented from creating its 'vehicle license fee' ( ...) under the argument that the regulation 

of transport and navigation are the responsibility of the National Power ". 

 The actor stopped at the example of the vehicles, highlighting the case in which a 

Municipal Ordinance that demanded a tax on ships was declared unconstitutional. The appellant 

mentioned that the municipal license-tax on vehicles, attributed to the Municipalities in the 

Constitution, is based on the subjacent idea that it is fair requiring a contribution from owners of 

those vehicles that use the roads (a property of the municipal public domain) and, consequently, 

add to the logical deterioration of the streets. And given than ships do not deteriorate a Municipal 

public domain good, that would be reason enough for declaring a municipal vehicle license-tax 

over ships, unconstitutional. For the Petitioner, it was the fact that ships and aircraft do not transit 

over "a property of public domain of the Municipality” and not the competence of the National 

level of Government to regulate transport, the reason to exclude the possibility of Municipalities 

charging any license-tax over ships and therefore, to declare the unconstitutionality (...) of the 

Ordinance that included such a license-tax". 

 However, he stressed that "the former Supreme Court declared such unconstitutionality 

but endured it in the distorted argument that 'navigation' is the responsibility of the National 

Power, as if it were not true that land transport is also the responsibility of the National Power.  As 
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he warned, "if due to the fact that navigation is the responsibility of the National Power, we must 

conclude that only this Power can tax that activity when it is exercised for profit, then every 

'vehicle-license tax' would have to be declared unconstitutional, because vehicles are for 

transportation and even when the license-tax over vehicles is assigned to the Municipalities, in the 

same Constitution, which would be a contradiction. If that was true, one should arrive to the 

absurd conclusion that that vehicle license-tax could only be imposed on vehicles that are not 

destined for transport, something rather rare". Therefore, the actor argued that "one would be 

forced to think that the Constituent of 1961 acted little less than a 'mentally weak' person, having 

included the 'vehicle license-tax' as one of the sources of revenue for the Municipalities, so that 

they could tax them only when they were not intended for 'transportation". 

 Because these examples demonstrate the absurdity of the thesis held by many, said the 

Petitioner, it is important to maintain the difference between "having a regulatory power (...) and 

exercising tax authority in the matter or activity on which another entity may have assigned that 

regulatory competence". That is what, as he stressed, the Constituent wanted to make clear. 

(…) 

 In view of the fact that the basin of Lake Maracaibo is not assigned to any of the riverside 

municipalities, the Petitioner considered it necessary to recall the criterion according to which the 

tax on economic activities must be paid based on the location of the "permanent establishment 

[of the tax payer], regardless of where the taxpayer materially executes its activities or even if 

those activities are performed in another jurisdictions. He stressed that this thesis of the 

permanent establishment "does not imply ignorance of the principle of territoriality but it is its 

consecration through an element different from the place of the material execution of the acts 

that entail an economic process, that is, the permanent establishment". 

 The Petitioner argued that "the jurisprudence precedents (...) should have led to maintain, 

in the case of the oil wells located in the Maracaibo Lake basin, that although the service activities 

are carried out in that basin and although the same, for the time being, cannot be attributed to 

the territory of any particular jurisdiction of a Zulia State Municipality  (because the Law of the 

Political-territorial Division of that State has not yet made any 'allocation' of the Lake basin 

between the Municipalities), the Municipality in which the taxpayer has fixed its 'permanent 

establishment' (understood, in the most traditional sense in Venezuelan municipal taxation, as a 

'branch', and 'office', a 'place of businesses'), attracts all income reported by those activities, to 

the respective taxpayer" 

 The Petitioner is "struck by the fact" that at no time, those who engage in this "generalized 

confusion" have "even reflected on this very common particular of the 'permanent establishment' 

and rather have conveniently left aside any reference to the jurisdiction where some 'permanent 

establishment' of the companies that execute their activities in the Lake, could be located, when, 

necessarily, those companies must have at least one, 'on solid ground". 

 In that sense, the Petitioner affirmed that "in the case of Lake Maracaibo, the only thing 

that seems to matter for the authors and for the country's jurisprudence, is the location of the oil 

wells and not the location of any other 'permanent establishment' of the respective taxpayers.  

"Only because of this", reads the recourse,  the opinions and court decisions cited above, 
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according to which the activities carried out in the Lake basin are 'extraterritorial', with respect to 

any Municipality of the State of Zulia, can be justified". 

 In any case, the Petitioner acknowledged that Treaties to avoid double taxation provide 

that "oil wells are in themselves permanent establishments". The reason for these is to avoid the 

"inequity" (sic) that would occur if a company that had its physical headquarters in a place or 

Municipality far from the Municipality where oil wells are located and it  subcontracted many 

other companies, from that headquarters, ending up not paying anything to "the Municipalities 

where oirl wells are located,  which, due to their proximity to the wells, suffer all the negative 

consequences of their exploitation (pollution, increased crime due to the proliferation of activity in 

the area, etc)" 

 The Petitioner stated that the idea that the waters of the lake impede taxing rights for the 

municipalities is so ingrained, that the project for reforming the Political-Territorial Division Law of 

the Zulia State, in order to divide its basin among the Municipalities, has not prospered. That such 

a division exists in the case of the Lake of Valencia, said the Petitioner, which is even divided 

between two municipalities of different States, and in the international level,  the Caspian Sea - 

"which is really the largest lake in the world "-  is not attributed to any of the so-called 'coastal' 

countries (Azerbaijan, Iran, Kazakhstan, Russia and Turkmenistan), "but there have been attempts 

to divide the soil beneath it among those countries, or at least accept that "The resources -also 

petroleum- that are in the bed of said "sea", form a kind of 'commonwealth' and both the 

resources and the taxation on them get equal attributed to all the littoral countries, or making a 

division not equal  but depending on the boundaries of each country on the Caspian Sea". 

 For the Petitioner, it is necessary that this Chamber interprets constitutional article 304, in 

order to clarify whether "the word" Nation "(...) has the connotation of 'Nation' as one of the 

territorial levels of Government, or rather as the all of the country, conformed by Municipalities, 

States and "Nation",  or as synonymous of 'people'". 

 In his opinion, "it is totally illogical to think that such declaration of 'national' public 

domain implies a refusal for any of the other two territorial levels of government to demand rights 

of use over the waters, like any other person, when it is in risk the very life of its inhabitants, of 

not allowing them that use". That interpretation - the Petitioner also argued - "must be 

corroborated by the indisputable fact that the 1999 Constituent Assembly, like that of 1961, use 

the words 'Republic' and 'Nation' indiscriminately". 

 The Petitioner invoked the “Statement of Motives” of the Bill of the Law on Water, in 

which article 304 of the Constitution is cited. It reads: "This declaration means that the waters are 

not susceptible of private appropriation, but that it is (sic) a property of the Nation and its use 

belongs to all and includes all the waters that promote the collective well-being on the basis of 

sustainable development" 

 For the Petitioner, then, "it seems clear that the declaration of public domain 'of the 

Nation', simply pursues to consecrate the principle opposed to the right of private property over 

the water and has nothing to do with the legal regime of the beds or basins of rivers and lakes or 

with its supposedly exclusion from the territory of the States and Municipalities and, therefore, 
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of the competences that these political-territorial entities might have to exercise in persons or 

activities that are located there". 

 The Petitioner acknowledged that although these three constitutional norms - articles 16, 

180 and 304 - are new "and despite being true that the 'generalized confusion' (...) existed prior to 

the 1999 Constitution, the Simón Bolívar Municipality of the State of Zulia sees in these new 

provisions the risk that such confusion will take root, (...) unless the Supreme Court of Justice gives 

a timely interpretation". 

 The Petitioner appealed to Comparative Law, specifically to a Spanish case, "which should 

not be strange to us" -he warned-, if one takes into account that our legal system "has undeniable 

similarity" with that of Spain. The example that he provided -as he acknowledged- "was not 

related to the exercise of the tax authority by a Municipality, (...) but to the exercise of the power 

of the Municipality to set urban regulation over a property located of “national public domain", in 

that case, the beaches " 

 The Petitioner rejects the conclusion that has been reached when denying municipal 

taxation when the activity takes place in waters, when that is not more than a "particularity", from 

which "a kind of tax 'immunity' is sought, (...) since, of executing in lands not covered by water, 

without a doubt, they would be taxable ". The Petitioner is interested, for representing a coastal 

municipality to Lake Maracaibo, but he warned that "the bed of River Mánamo, which runs 

through Pedernales Municipality of the Delta Amacuro State, has also been affected with the same 

criteria" 

 Finally, for the Petitioner it is also "important to note that the declaration of national 

public domain over water does not mean, either, that the regulation of the use of water is the 

exclusive competence of the National Power, precisely because (...) the regulatory competence 

over an activity and the declaration of public domain are different concepts, each with its 

corresponding purposes". 

2.  Resource presented by the companies BJ Services of Venezuela, Nimir Petroleum, Baker 

Hughes of Venezuela and Services Halliburton of Venezuela: 

 In the second of the Recourses, the representative of the defendant companies requested 

interpretation of articles 11, 156.13, 156.16, 156.23, 164.4, 180, 183.1 and 304 of the Constitution, 

in relation to the municipal tributary power of exaction of the tax on activities economic activities 

carried out on Lake Maracaibo. 

 As a presupposition of their legitimacy, the representative of the companies mentioned 

that they provide services to the oil industry "most of which are carried out within the Lake of 

Maracaibo" and that it has happened that "through various subterfuges, the different authorities 

of the municipalities of the East Coast of the Maracaibo Lake intend to tax, with the tax on 

economic activities, the activities that [the acting companies] carry out in Lake Maracaibo, even 

though (...) none of the Municipalities of the State Zulia has jurisdiction over Lake Maracaibo. " 

 The representative of the companies emphasized that the agreement signed in Ciudad 

Ojeda on December 20, 2001, among the Municipalities that form the West Coast of Lake, for the 

"unification of rates and collection procedures for the “Tax on Economic Activities of Industry, 
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Trade, Services and the like", whose article 2 provides as one of the objectives of such an 

agreement the "unification of the tax rates and procedures for collection of the Tax on Economic 

Activities, over lucrative activities carried out by contractors of the oil industry in the Maracaibo 

Lake and the distribution of the tax revenues obtained by such concept, among the Municipalities 

that are part of it". 

 According to the representative of the companies, the aforementioned agreement "has 

already begun to be studied and approved by the respective Municipal Councils of each of the 

Municipalities that are signing it, so it is quite feasible that very soon the system of determination 

and collection of the tax will begin to operate, being unconstitutional, what we intended to 

establish". 

 Likewise, the representative of the companies highlighted that on June 9, 2002, the 

Councils of the Baralt, Cabimas, Lagunillas, Simón Bolívar and Valmore Rodríguez Municipalities 

signed an agreement, with the purpose of activating mechanisms tending to demand the payment 

of tax obligations of contractor companies of Petróleos de Venezuela, SA, in order to "guarantee 

the tax autonomy of the Municipalities and the improvement of the quality of life of the 

population" and within the framework of the aforementioned agreement for the unification of 

rates and collection procedures on the tax on economic activities. 

 Therefore, the representative of the aforementioned companies maintained their interest 

in the interpretation requested, "since a binding interpretation of this Constitutional Chamber 

could put an end to the illegitimate and unconstitutional claim of the Municipalities of the Eastern 

Shore of the Lake, without having to challenge each of the Municipal Ordinances, and preventing 

the withholding tax referred to in the Agreement ". 

(…) 

 

 Now, the Constitutional Chamber should remember the following: 

 By means of a ruling of April 10, 2002, the present “Constitutional Interpretation 

Recourse” was admitted, but at the same time the Chamber formulated various considerations on 

its scope and on the future decision that would resolve it, since the petitioner's claim exceeded 

the limits of this type of judicial action: 

 In effect, the Petitioner had requested - after presenting his case - that this Chamber 

should rule on the following: 

"1. What is the meaning of the concept "federal territory" contained in Article 16 of the 

Constitution of 1999 and that it is determined whether the basin of any lake or the bed of any 

river, are "federal territories", under this Constitution. 

2. That, as a consequence of the previous interpretation, it is clarified that in our Constitutional 

Law, the only geographic spaces where the National Power can exercise its competences 

exclusively, are the federal territories, the federal dependencies and the territorial sea, the 

maritime contiguous zone, the continental shelf and the exclusive economic zone and that the 

Lake of Maracaibo does not fit in any of those assumptions. 
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3. That if the concept of "federal territory" is defined or understood as a geographical space where 

only the "Nation" can exercise powers and competences, it should be clarified that this concept 

cannot be achieved through the declaration of "national public domain", in particular, of the 

waters that cover the territory in question, contained in Article 304 of the current Constitutional 

text and that it is clarified that to achieve the condition of a “federal territory”, in all cases and 

without exception, an approval referendum in the respective entity is required. 

4. That, as a consequence of the above, it is defined what is the scope of the declaration of 

national public domain of waters, contained in Article 304 of the Constitution of the Republic and 

whether it is possible that this declaration has the ability to produce an effect of "exclusive 

national jurisdiction" on any geographical space that is covered by water, even when that space is 

included in the jurisdiction of a State or a Municipality, according to the corresponding Sate 

Political-Division Law . 

5. That the declaration of "national public domain" on the waters, by provision of Article 304 of 

the Constitution, does not prevent the lands covered by them to form part of the territory and 

jurisdiction of States and Municipalities, and consequently, that the people and activities that are 

located on those geographical spaces covered by internal waters, would be subject to the 

jurisdiction of the respective entity and, therefore, to its "powers" and "competences". 

6. That it be clearly established that the Lake Maracaibo basin is in the jurisdiction of the State of 

Zulia, and that, therefore, it is to the Legislative Council of that State to divide that basin and 

assigned to the riverside Municipalities, in the manner that the State legislature considers it more 

pertinent, given that according to Article 164 of the Constitution of the Republic, it remains the 

exclusive competence of the States, “the organization of their Municipalities and other local 

entities and their political-territorial division, in accordance with this Constitution and the law” ( 

...) (Article 164, No. 2). 

7. That any State can dictate its Law of Political-territorial Division, even before the national laws 

referred to in Article 16 and Fourth Transitory Provision, No. 7, are sanctioned. 

8. That the correct interpretation of Article 180, First Paragraph, of the Constitutional text, when 

referring to 'regulatory powers of the National Power', requires concluding that it is referring to 

those competences listed in Article 156 ejusdem (of the same text)  and when it states that “these 

competences are different and separate from tax power that corresponds to the Municipalities”, it 

should not be interpreted that the fact that the National Power has been attributed powers to 

regulate certain matters, only that National Power may tax activities in that area. In conclusion, it 

should be clearly established that due to the fact that the National Power is assigned competence 

for the regulation on the conservation, promotion and use of water (numeral 16 of Article 156), 

the setting of national policies and the legislation on them (numeral 23 of Article 156) and the 

navigation regime (numeral 26 of Article 156), this does not mean that any activity that takes place 

in spaces covered by water escapes from State or Municipal taxes. 

  This Chamber declared, in the ruling by which the Recourse was admitted, that only part of 

the requested interpretation -framed in the cases admitted by the jurisprudence of this Supreme 

Court, could be decided, setting aside the fact that Chamber may rule on certain of those other 
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aspects in some other occasion, because they were not necessary to solve the present 

controversy, which is none other than a refusal to pay municipal taxes. 

 There were five subjects, well differentiated in the recourse, although the Petitioner 

related them  to each other: 1) the precision of the scope of the declaration of assets of the 

national public domain and its influence on the local tax power; 2) the determination of the scope 

of national powers in the regulation of water and its influence on the local taxing power; 3) the 

determination of the concept of “federal territory” and its application to Lake Maracaibo and its 

corresponding influence on the municipal tax power; 4) the determination of the competences of 

the Zulia State over the Lake of Maracaibo and the possibility of attributing its basin to the 

riverside municipalities, through the Political-Territorial Division Law; and 5) the precision on the 

existence of the power of the States to carry out the division of their territory. 

 In this regard, this Chamber observed: 

(…) 

V 
CONSIDERATIONS OF THE CHAMBER FOR 

RESOLVING THE PLEDGED  
  

 As has been pointed out, the present case arises from the accumulation of two recourses 

in which the same specific case is raised, but in which the opposite conclusions are reached. 

 In both cases, the Constitutional, interpretation of the same provisions is requested, but 

each with the intention that the Chamber set its meaning and scope in a different way: the Mayor 

of the Simón Bolívar Municipality of Zulia State intends to declare that neither the national domain 

nor the national regulatory competences over the waters imply the loss of the municipal taxing 

power; the four companies that filed the second of the remedies claim just the opposite: to 

declare  

that these are the two reasons that make the Municipalities lack of taxing power over the 

economic activities carried out in or under the waters. 

 Greater justification of an interpretation recourse is difficult to find, without neglecting 

that the activity that is at the heart of the controversy is that of the hydrocarbon industry, basic 

for the national economy. In chapter II of this ruling there appear in detail the arguments of each 

appellant, which can be summarized as follows: 

 The Mayor of the Simón Bolívar Municipality of Zulia State stated: 

- Although for a while the companies that develop activities in the oil industry in Lake Maracaibo 

paid their municipal taxes, since several years ago they have considered that they are exempt 

from paying municipal taxes because they claim that the waters are assets of the national public 

domain and, therefore, excluded from the local taxing power. Their lack of payment of their tax 

obligations would be based on the constitutional norm according to which the National Power is 

responsible for the promotion, conservation and use of water. 
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 - That this has caused the riverside municipalities of Lake Maracaibo to have been affected by the 

decrease in their tax revenues. In this regard, he admitted that, according to the Political-

Territorial Division Law of the State of Zulia, no municipality is part of the lake, but said that this 

situation is irrelevant for tax purposes, since there is consolidated doctrine and jurisprudence 

about the tax power of all local authority to tax the economic activities carried out by companies 

that have their permanent establishment within their jurisdiction. Thus, each coastal municipality 

of Lake Maracaibo would tax only companies whose permanent establishment is settled in their 

respective territory, regardless of whether its activities are developed elsewhere. 

- Little by little, what was described in the document as "generalized confusion" was created, but 

that the situation really worsened when the state-owned company Petróleos de Venezuela sent a 

communication to the operating companies of the hydrocarbons industry, stating the 

inadmissibility of the payment of municipal taxes. It has been from that moment - affirmed the 

actor - that the municipalities have stopped receiving their income derived from the tax on 

economic activities (formerly called industrial and commercial patent). 

- That the generalized confusion is clearly reflected in the doctrine and jurisprudence, for which he 

cited fragments of studies and judgments in this regard. Likewise, doctrine and jurisprudence were 

mentioned in countries where similar disjunctives would have arisen and which would have been 

resolved in favor of the thesis handled by the appellant. 

 Although the waters are actually goods of the national public domain (emphasizing that 

they are only expressly considered so as from the 1999 Constitution) this would be irrelevant to 

the effects of the tax on economic activities, since the municipalities are not taxing the use of such 

waters, but the exercise of certain lucrative activities. In the appellant's opinion, the fact that the 

oil activity in Lake Maracaibo is carried out under the waters cannot mean that the municipality 

loses the power to demand the taxes that correspond to it. The appellant qualifies this conclusion 

as absurd and even asserts that it is a generator of injustice, since companies that develop the 

same activity, but on land, do have to pay their municipal taxes. 

 - That the defenders of such thesis seem to forget that, according to the Constitution, not only the 

competence to regulate the administration of the waters, but also of that of the soil and forests, is 

the responsibility of the National Power, so if there is no municipal taxing power on activities 

exerted under the waters, neither would there be any if those activities take place in the forests or 

on the soils, which is the equivalent to eliminating taxing power of municipalities almost in any 

place. For the appellant, this demonstrates that there is an interpretation error in sustaining that 

the constitutional declaration of public domain of the waters and the competence of the National 

Power for its conservation, promotion and use, implies the exclusion of the municipal taxing 

power. 

- That the municipal taxing power cannot depend on the existence or not of waters in the territory 

of the Municipalities, since the waters at certain times can increase or decrease, with which the 

taxing power would increase or decrease also, with the oscillation of the presence of water, which 

would be inconceivable. 

 - That the thesis according to which the economic activities developed in waters are not subject to 

the local tax power, creates other distortions, such as the illegal formation of new “federal 
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territories”. The Plantiff supports this assessment on the fact that the National Power would only 

have exclusive powers in certain areas of the country: federal territories, federal dependencies, 

territorial sea, continental shelf, exclusive maritime zone, Capital District. As -in his opinion- the 

zones such as the Lake of Maracaibo surely cannot be qualified as “federal dependency”, neither is 

it “territorial sea”, nor “continental platform”, nor “exclusive maritime zone” or even less, the 

Capital District, it would only be possible that it be seen as a “federal territory”, which, in opinion 

of the appellant, equally lacks of basis. 

- That all portions of the national territory -other than those indicated (federal territories, federal 

dependencies, etc.)- are necessarily within the jurisdiction of the States or a Municipalities, so that 

the taxing power of those entities is always present. According to the Petitioner, although the 

waters of lakes or rivers are national, the same does not happen with their beds or basins. 

Although at present the basin of the Lake of Maracaibo is not assigned to any municipality - in 

part, he warns, because there is uncertainty about the true rights available to the Zulia State -  

that could eventually be done, and for that there already are projects and there exists the 

precedent of the Lake of Valencia, divided among several municipalities, even belonging to two 

different States. 

 For his part, the representative of BJ Services of Venezuela, Nimir Petroleum, Baker 

Hughes of Venezuela and Services Halliburton of Venezuela, said: 

- That they are companies that provide services to the oil industry, mainly in Lake Maracaibo, and 

that they understand that the riverside municipalities of same, lack the power to demand the 

payment of the tax on economic activities. 

- That, even though these Municipalities lack of the power to tax them, they have signed 

agreements for the unification of tax rates and for unfirming collection procedures, regarding the 

tax on economic activities, agreements affecting contractors of the oil industry in Lake Maracaibo. 

- That they do not deny that a controversy has existed for a long time about the possibility that the 

Municipalities located on the East Coast of Lake Maracaibo may be entitled to tax the economic 

activities that the contractors of the oil industry carry out in said lake, but that this discussion has 

been definitively resolved by the former Supreme Court of Justice. 

- That, however, the new Constitution has brought a reason to reopen the discussion, taking 

advantage of an alleged "unclear drafting" of its Article 180. Based on that provision, it is the 

intend to rule that the municipalities have taxing powers that are autonomous and different from 

those of the National Power. 

- That, therefore, it is necessary to interpret article 180 of the Constitution, but also articles 156 

(numerals 13, 16 and 23), 183 (numeral 1), 187 and 304, because from all of them seems that the 

exploitation of water is the exclusive competence of the National Power. 

- That the character of the waters as public domain assets was already established - at least with 

respect to lakes - in the Civil Code, so the Constitution only made it clear in Article 304 - that it is a 

property of the Nation.  “Nation” to be understood - by a concatenation with the article 11 of the 

Magna Carta - like “Republic”. That national ownership of waters is reaffirmed in various legal 
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texts, such as the Organic Legislative Decree of the Aquatic and Insular Spaces and the Legislative 

Decree of Coastal Zones. 

- That it is true that the fact that certain assets are in the public domain of the Republic does not 

exclude the possibility that other political-territorial entities may exercise powers over them, since 

the legislator may assign different competences among the different organs of Power Public, 

attending to various reasons and circumstances. This would have happened in the case of soils or 

aquatic resources, for example. 

- That, for the same reason, it is the national legislator to whom it corresponds to assign the tax 

power in matters that are of the regulatory competence of the National level of government. In 

this way, the National Assembly could distribute tax matters among states and municipalities, in 

the cases of numerals 13, 16 and 23 of article 156 of the Constitution. 

- That all of the above is more justified in the case of waters, mines and hydrocarbons (numeral 16 

of Article 156 of the Constitution), and it is for that reason that the Constituent Assembly itself had 

foreseen that the law "will establish a system of special economic allocations for the benefit of the 

States in whose territory the assets mentioned in this numeral are located, notwithstanding the 

fact that special allocations may also be established for the benefit of other States" This would 

serve for the National Power to concentrate and collect the revenues from the great natural 

wealth of the country, so that it can distribute that wealth effectively and efficiently, avoiding the 

fiscal voracity of the other political-territorial entities. 

That the interpretation made by the Municipalities of the East Coast of Lake Maracaibo not only 

affects specific national taxes on the activity of hydrocarbons, but would also affect income 

corresponding to the Republic through other taxes, such as This is the case of income tax, which is 

constitutionally prohibited. 

 - That it cannot be forgotten that municipal autonomy and, in particular, municipal taxing power 

are not absolute, but are limited by the constitutional text itself. As such, Article 178 of the 

Constitution grants competence to the Municipalities "as regards  to matters of local life" and 

179.2 establishes that municipal taxes will have "the limitations established in this Constitution". 

Among these limitations, are articles 183.1 (prohibition of States and Municipalities from creating 

taxes on the "rentistic matters of national competence"), 156.13 (competence of the National 

Power to coordinate and harmonize the different tax powers); and 156.16 (competence of the 

National Power over "the use of forests, soils, waters and other natural resources"). 

- That, finally, the principle of territoriality of the taxes must be taken into account, so not even 

with a reform to the Law of Political-Territorial Division of the State of Zulia, the Municipalities of 

the East Coast of the Lake could exercise taxing powers over services rendered in Lake Maracaibo, 

as regarding the provision of services, the existence of a commercial establishment in a municipal 

jurisdiction is necessary, something which in the case of Lake Maracaibo would be impossible, 

since it is public domain asset under control of the Republic. 

 As it can be seen, there are two antagonistic theses and the Chamber must resolve what 

should be the meaning of the rules that are at the heart of the discussion. To do this, this chapter 

will be divided into three parts: the first will analyze the aspect related to the public domain over 

water; in the second it will deal with the relationship between regulatory powers and taxing 
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powers; in the third one, the Court will analyze the case of different national regulatory 

competences, to distinguish regulation competences form taxation.  

1.  Interpretation of article 304 of the Constitution of the Republic: 

 The first of the rules that must be interpreted is that referring to the declaration of public 

domain of waters, contained in article 304 of the Constitution, which reads: 

 "All the waters are public domain of the Nation, irreplaceable for life 

and development. The law will establish the necessary provisions in 

order to guarantee its protection, use and recovery, respecting the 

phases of the hydrological cycle and the criteria of territorial 

planning" 

  The transcribed norm is of absolute clarity, but it is clear that it needs to be interpreted in 

terms of its scope. Thus, there is no doubt -in fact, none of the appellants discusses it, despite the 

fact that their theses are totally opposed- that the waters are public domain of the Nation, but 

there is a question of whether that declaration implies an exclusive taxing power  by the national 

level of Government or if, on the contrary, that is irrelevant. 

 The formal declaration of the waters as assets of the public domain of the Nation 

constitutes a novelty in our legal system, although legal authors had understood that such a 

character existed already, without the need of normative foresight. In fact, in the appeal filed by 

the Mayor of the Municipality of Simón Bolívar of the State of Zulia, valuable doctrinal information 

was included and it was also recalled that at least this was indubitable with respect to the lakes, by 

an express provision of the Civil Code. 

 This Chamber knows well that for decades there has been a concern in specialized sectors 

to achieve accuracy in the legal regime of waters, in Venezuela, although none of the efforts came 

to fructiferous results. More recently, that interest seemed to have disappeared, but the 1999 

Constitutionalists took it up again, when including a provision such as that of article 304 of the 

Fundamental Text. 

 In any case, it is not in the Chamber's interest to enter into considerations of a historical 

nature that are not relevant to the case at hand, since the truth is that presently, any doubt has 

been dissipated by virtue of the clarity of the constitutional provision: all the waters are public 

domain of the Nation, so the characters of inalienability and impossibility to acquire property by a 

statute of limitation, are present in its regulation. It will remain for scholars of the subject any 

historical analysis in order to determine if that declaration only reflects a pre-existing legal reality 

or is a true innovation. 

(…) 

 This Chamber, without denying in any way that the waters in Venezuela have an owner - 

the Republic, because that is what emerges from our written Law - considers this new conception 

of the public domain to be right, in view of the evident differences between some of the goods 

that are thus qualified - the waters, in this case - and the goods that constitute the private domain 

or that, simply, are in private hands. 
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 Therefore, the Chamber does not hesitate to affirm that the constitutional declaration 

made in Article 304 responds both to the technique of subtracting the waters of private legal 

traffic and to the patrimonial sense of the concept "public domain". It suffices to read what 

follows, in article 304, to that declaration of domain: that waters are "irreplaceable for life and 

development". That express statement, in which the vital relevance of the waters is manifested, is 

what makes that even the owner of the domain - the Republic - is limited in its powers. Thus, the 

National Power has been attributed, in paragraph 16 of Article 156 of the Constitution, the 

competence to regulate the conservation, use and promotion of water, but must exercise it guided 

by the idea that its ownership is directed to the benefit to the people. 

 The Chamber, to this effect, brings up the Statement of Motives of the Draft Water Law, 

approved by the Permanent Commission on Environment, Natural Resources and Territorial 

Planning, on August 8, 2001, for the purposes of its second discussion by the Plenary of the 

National Assembly. It reads that the declaration of waters as public property "means that the 

waters are not susceptible of private appropriation, so even if owned by the Nation, their use 

belongs to everyone" 

 The Chamber, based on the foregoing, is of the opinion that the waters are the public 

domain of the Republic, without losing sight of the fact that the Republic is required to take 

advantage of waters for the benefit of the collectivity, that is, for the benefit of the People. Nation 

has then, in Article 304 of the Constitution, a double meaning: property of the Republic over 

waters that must serve to the population as a whole. This it is hereby stated. 

 However, the above has only been the preamble to enter what really worries the 

appellants: if the declaration of domain on those waters belonging to the Nation, understood as a 

Republic, makes that only the Republic that can regulate everything relative to them, including a 

tax on the economic activities that are developed in them, not in exploiting the waters. 

 In this regard it is observed: 

 For the Chamber it is clear that there is a confusion in those who argue that the 

declaration of waters as assets of the national public domain implies that the activities carried out 

in or under the waters are also subject to the exclusive power - in this case, taxing power - of the 

Republic. 

 This is an error, the Chamber believes, since Article 304 of the Constitution cannot be 

attributed a meaning greater than that provided by its own text: the waters are of the national 

public domain, as far as the Republic is concerned, as owner of the property rights. Now, nothing 

in this provision can lead to think that what happens in or under the waters also happens to be of 

the exclusive taxing power of the Republic, because this would be extending the meaning of that 

provision. 

 The Chamber does not understand how an interpretation like that could even arise, 

because in it, very different notions are confused. To dedicate oneself to activities related to the 

hydrocarbon industry, and to do it under the waters of a lake, as the second petitioner does, is not 

to exploit the waters, as has so unfortunately been affirmed. 
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 With great reason, the Mayor of the Municipality of Simón Bolívar of the Zulia State 

affirmed that the interpretation that this Chamber now rejects "has its genesis in a deep confusion 

between the meaning of the concepts of 'public domain' over the waters, 'competence' for the 

regulation of its conservation, promotion and exploitation, as well as the regulation of navigation, 

in addition to the concept of 'jurisdiction', as a delimitation of the territorial scope where the 

respective political and territorial entities can exercise their respective competencies, often 

concurrently" 

(...) 

 Therefore, the Chamber also shares the affirmation contained in the appeal filed by the 

Mayor of the Simón Bolívar Municipality of Zulia State, in the sense that, "due to the 

consequences that are intended to be attributed to such interpretation" shows also "ignorance of 

the true fact that the legal regime of the beds of rivers and lakes is different from the legal regime 

of the waters". To rightly differentiate must be the appropriate attitude to the case raised. 

 In the first of the appeals - whose file was given the number 2306 - the Petitioner was 

surprised by the conclusion that has been reached when denying municipal taxation when the 

economic activity takes place in waters, when that is nothing more than a "particularity", from 

which "a kind of tax 'immunity' is sought, (...) since, if executed on land not covered by water, 

those activities it would undoubtedly be taxable". Likewise, it was held that "it cannot but cause 

surprise" to prevent the taxation of companies that provide services to the hydrocarbons industry, 

if they are developed under the waters of Lake Maracaibo, "while in the jurisdiction of the State of 

Zulia and in the rest of the 'oil' municipalities of the country, other operators and subcontractors 

in identical conditions - except for not having the "luck" to operate fields or oil wells that are 

covered by water - must 'bare' all the tax charges existing in the Republic even if in the case of 

“Operating Services Contracts” with PDVSA, under certain conditions there exists the right to be 

reimbursed by PDVSA for the municipal taxes " 

 The Chamber shows the same surprise: it fails to understand how something that is simply 

a geographical feature - that the territory is covered by water - can imply such a big change of legal 

regime, so that a company pays taxes if it works on land and does not pay them if it does the same 

activity but in the waters. The inequality is more than evident. If the company exploited the 

waters, it would be different; the fact is that it does not: in the case under analysis, the companies 

render services to the hydrocarbon industry. What is the difference - the Chamber asks itself the 

same question as the Petitioner in the first of the recourses- between developing an activity on 

land or in water, for tax purposes? 

 This absurd situation forces the Chamber to mention the case analyzed and decided by the 

extinct Supreme Court of Justice, on August 17, 1999, on the occasion of the lawsuit filed, on 

grounds of unconstitutionality, against the so-called "oil opening", which was about the legal 

regime for the exploitation of hydrocarbons. 

 In that judgment it was decided that the activities that imply authentic exploitation of 

hydrocarbons, as they entail the acquisition of property on the oil extracted by the business 

associations formed by both public capital and private capital, are those that escape from 

municipal taxation, but not the activities carried out by those executing the so-called "Operating 
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Services Agreements", because it is expressly stated  in those contracts that the ownership of the 

crude does not pass to the operators of the field - eminently private corporation - so it is 

understood that such entities carry out commercial services that do not fit the meaning of 

hydrocarbon exploitation. Consequently, those Agreements as any others in which the 

corporations or individuals do not acquire property over hydrocarbons,   are subject to municipal 

taxes. 

 However, the extinct Supreme Court of Justice never distinguished between those who 

operated on land and those who did it in waters, for the purposes of an alleged non-subjection to 

municipal taxation. Those who did understand this were the Superior Tax Courts, which also 

incurred in other errors, such as pretending that any company that provides services to the oil 

industry, executes activities that involve the exploitation of hydrocarbons. 

 

(…) 

V 
DECISION 

 

 For the reasons above stated, this Constitutional Chamber of the Supreme Court of Justice, 

administering justice on behalf of the Republic, by authority of the Law: 

FIRST: Declares RESOLVED the requests for constitutional interpretation presented by Franklin 

Duno Petit, Mayor of the Simón Bolívar Municipality of the State of Zulia, assisted by the lawyer 

Adriana Vigilanza García, and by the companies BJ Services of Venezuela, CA, Nimir Petroleum 

Venezuela BV, Baker Hughes of Venezuela, SA and Services Halliburton de Venezuela, SA, 

represented by attorney Rafael Chavero Gazdik, with respect to articles 156, 180 and 304 of the 

Constitution of the Bolivarian Republic of Venezuela, in the terms expressed in this judgment, 

which are summarized as follows : 

1) The declaration of waters as assets of the public domain of the Nation, made by article 304 of 

the Constitution, must be interpreted in the sense that Nation is synonymous with Republic. 

2) That declaration of domain has no effect on the tax powers that may correspond to the 

political-territorial entities, so it cannot serve as a basis to exclude from municipal taxation 

economic activities that take place in or under the waters. Such declaration only results in the 

application to the waters of the legal regime applicable of the public domain. 

3) It should be understood as a general principle that the powers listed in Article 156 of the 

Constitution, attributed to the National Power, can only be considered in a restrictive manner, so 

that no tax power can be presumed due to the fact that the National Power counts with the 

competence for regulating determined sector. 

4) The first part of article 180 of the Constitution was included in that Fundamental Text to end 

the doctrinal and jurisprudential discussion about the taxing power problem implicit in the cases in 

which a regulatory power is contemplated for a given level of government. That first part of Article 

180, therefore, has only reinforced what constitutes a general principle and should be interpreted 
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as the impossibility of presuming that a national regulatory competence necessarily implies an 

exclusive taxing power over said activity or matter. The States and Municipalities can, therefore, 

dictate legislation to create the taxes that are constitutionally recognized to them, even in the 

case of activities whose substantive regulation corresponds to the National Power. 

SECOND: ORDERS, by virtue of the fact that a binding interpretation of constitutional provisions 

has been established, the full publication of this ruling in the Official Gazette of the Republic, in 

whose summary it should be indicated: "Judgment of the Constitutional Chamber of the Supreme 

Court of Justice, containing the binding interpretation of articles 304, 156 and 180, first part, of 

the Constitution of the Republic ". 

Be published and filed and notified. Be it orderly executed. Close this file. 

Given, signed and sealed, in the Hearing Room of the Constitutional Chamber of the Supreme 

Court of Justice, in Caracas, on the 04th day of the month of March, two thousand and four (2004). 

Years 193 ° of Independence and 144 ° of the Federation. 
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